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The learned Assistant Attorney General has held that it is. 
He quotes no authority for his opinion and indeed a most care- 
ful search fails to find a single case to 
Is a Gift of Money sustain his opinion. The auditor of the 
Taxable as Income? State has rendered an opinion to the 

contrary. Two prominent law firms 
were requested some years since to give an opinion on the sub- 
ject and though neither knew of the research the other was mak- 
ing they both reached the conclusion that a gift of money is not 
taxable as income. The learned Assistant Attorney General 
bases his opinion of the Virginia law upon the concluding para- 
graph of the definition of income as given in our statute. 

We cannot see wherein this law differs in any respect from the 
law of the adjudicated cases. 

The clause upon which his opinion is based is as follows: — 
"All other gains and profits derived from any source whatever." 

The whole question, therefore, turns upon the meaning of the 
words "gains and profits." 

Is a gift "gain?" 

Gain is defined: "Profits; winnings; increment of value." 
Gray v. Darlington, 15 Wall. 65 ; Thorn v. De BreteuU, 86 App. 
Div. 405 ; 83 N. Y. Supp. 849. 

Profit is defined: "The advance in the price of goods sold 
beyond the cost of purchase." "The gain made by the sale of pro- 
duce or manufactures, after deducting the value of the labour, 
materials, rents and all expenses, together with the interest of 
capital employed." Providence Rubber Co. v. Goodyear, 9th 
Wall. 805 ; Hinckley v. Pittsburg Bessemer Steel Co., 121 U. S. 
264. A further definition is "The benefit, advantage or pecuniary 
gain accruing to the owner or occupant of land from its actual 
use, as in the familiar phrase 'rents, issues and profits,' or in the 
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expression 'mesne profits.' " Now it will be noted that our stat- 
ute limits the words "derived from any source whatever" to 
"gains and profits." Certainly under no definition known to the 
law can a "gift" be defined as "gains or profits." 

If we turn to the definition of "income" the meaning abso- 
lutely negatives the idea of a gift. Income is defined to be "The 
return in money from one's business, labour or capital invested, 
gains, profits or private revenue." Brown's Appeal, 105 Pa. 415 ; 
Re Slocum, 169 N. Y. 153 ; Waring v. Savannah, 60 Ga. 99. "In- 
come means that which comes in or is received from any busi- 
ness or investment of capital without reference to the outgoing 
expenditure; while 'profits' generally means the gain which is 
made upon any business or investment when both receipts and 
payments are taken into account. 'Income when applied to the 
affairs of individuals expresses the same idea that 'revenue' 
does when applied to the affairs of a state or nation." People v. 
Niagara County, 4th Hill (N. Y.) 20; Bates v. Porter, 74 Cal. 
224. An income tax is defined to be "A tax on the yearly profits 
arising from property, professions, trades and offices." Levi v. 
Louisiana, 97 Ky. 394, 28 L. R. A. 480. 

Nor are we left in any doubt from adjudicated cases. In Eng- 
land, where the income tax is most rigidly applied and collected 
the courts are unanimous that a gift or voluntary allowance of 
money is not income and is therefore not taxable. Ex. p. Webber, 
18 Q. B. Ill, 114; 56 L. J. Q. B. 209; 55 L. T. Rep. N. S. 816; 
35 Weekly Rep. 308; Ex. p. Wicks, 17 Oh. Div. 70-73 L. J. 
Ch. 620. 

Our very able auditor, to whose opinion upon tax matters the 
Supreme Court paid a well deserved tribute last winter, on the 
28th of August, 1914, in reply to a letter from a firm of lawyers 
at the Charlottesville Bar, asking if a gift of money from a par- 
ent to a child should be taxed as income, replied : "Your letter 
of the 27th instant is received. I do not think a gift from a par- 
ent to a child is taxable to the child as income under the laws of 
this State." 

We have not been favored with the entire opinion of the 
learned Assistant Attorney General, having only seen the Times- 
Dispatch notice of the same ; but if he has been able to find any 
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authority to sustain his opinion it is more than we have been 
able to do in a very extensive search when our opinion was asked 
more than two years ago. We then gave the opinion that such 
a gift was not taxable as income. Since then we have heard two 
prominent firms whose opinions had also been asked, give the 
same decision. We believe that such a gift is not taxable under 
our law, which treats only "gains and profits" as taxable in the 
"omnium gatherum" clause of the law. 

We will be glad to see the question tested in the courts. 



This question has been answered in the negative by our Su- 
preme Court of Appeals in C. & O. Ry. Co. v. Stock, 104 Va. 
97, 109, and that decision is approved in 
Should Not the Peek v. Bright, decided at the June term 
Court Always Give of the Court at Wytheville. We have sev- 
the Law to the eral times commented upon this unfortu- 
Jury? nate state of the law in this Commonwealth, 

and we again desire to express our regret 
that such is the law in Virginia. A jury is entitled to know the 
whole law in the case before them — not the law as asked for 
by one side or the other — but the law fitting the case, so that 
they can decide the facts with the law before them. 

It is as much the duty of the judge to pass upon the law as it 
is upon the jury to pass upon the facts and the judge is pre- 
sumed to know the law. Therefore if an instruction is asked for 
which is incorrect, the court ought not to be satisfied with merely 
refusing it, but should give the law as it is and as the court knows 
it to be. This is the beauty of the English system, where the judge 
"responds to the law," and without any aid of counsel, unless he 
asks for it from the counsel, gives the jury the law of the case. 
But in Virginia there is no such thing as law, unless counsel on 
one side or the other ask for it. The judge sits as dumb as an 
oyster unless he is asked to open his mouth and speak — words 
put into it by shrewd lawyers who have drawn up gobs and 
chunks of the law so confusing that they mislead even well trained 
legal minds. Home Tooke told the jury in a court presided over 
by no less a personage than the great Lord Mansfield, that they 
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need pay no attention to the judge — he was merely there to keep 
order. Verily this might well be said of the judge in Virginia. 
He is to keep order and keep silence unless "Instructions as asked 
for by the plaintiff or defendant*' are the "open sesame" to his 
cavelike mind. 

No matter how near the law an instruction is, if it isn't quite 
correct the judge need not modify it, nor give a new and correct 
instruction, but simply refuse and let the jury blunder along to a 
"lawless" verdict, which he may set aside on the ground that it 
is contrary to the law and the evidence. Our practice could not 
be worse and here is an evil productive of much mischief, to the 
curing of which we invite the earnest attention of our law re- 
formers. 



We are glad to see our Court of Appeals — Judge Kelley de- 
livering the opinion — modify the rule laid down in N . & W . Ry. 
Co. v. Stegall, 105 Va. 538, 540— a rule 
Practice: Blend- which we thought when that case was de- 
ing of Well and cided carried the niceties of pleading to a 
111 Assigned rather fine degree. Unnecessary allega- 

Breaches. tions in a declaration have been time and 

again held to be mere surplusage — they 
should always be so held — for a declaration is rarely ever heard 
by a jury and such allegation can do little harm. 

In the present case the declaration in two counts combined 
proper allegations of negligence with certain statements con- 
cerning obstructions to the view at the crossing, which lat- 
ter conditions do not import negligence. Had the Court fol- 
lowed strictly N. & W. Ry. Co. v. Stegall, supra, a demurrer 
should have been sustained ; but the Court, very wisely and justly 
treated these statements relative to the obstructions to the view, 
not as independent charges of negligence, but rather as descrip- 
tive of conditions at the place of the accident. "Regarded thus," 
said the Court, "they were properly embodied in the declaration 
as affecting the degree of care which it was the duty of the de- 
fendant to exercise in operating its trains over that particular 
crossing." We hope the time will soon come when the necessity 
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for adherence to the strictest rules of pleading in non essentials 
will be as obsolete, as the indictment is about to become in Eng- 
land. 



We have very little doubt that the noise of the big guns in 
France, the swearing of the army in Flanders, the bombs from 

the Zeppelins or the destruction caused by 
The Passing of the the submarines, have deadened our Eng- 
Indictment in lish brethrens' senses or made the law- 

England, yers dumb ; for the Indictment, that solemn 

mass of useless repetitions and idle verbi- 
age has been consigned to the Law's Lumber Room. No more 
will the trembling wretch, standing at the Bar, see unrolled a 
huge scroll of parchment and find that he, "instigated by the 
Devil and not having the fear of God before his eyes," did "fe- 
loniously, maliciously, unlawfully and wickedly," do the crime of 
which he was accused, "against the peace and dignity of his Sov- 
ereign Lord King George." A little statute quietly slipped 
through the English Parliament and entitled "Indictments, Act 
1915 alias 5 & 6 Geo. V. Ch. 90" has done the business. Indict- 
ments are no more. The price of parchment has fallen; the 
scrivener's heart is woe. This horrible act even says "durable 
paper" may now be used instead of a long roll of sheepskin. It 
is true the paper must be in sheets twelve inches square and 
bound in book form and there must be "a proper margin not less 
than three inches in width kept on the left hand side of each 
sheet." But even if that margin be two and a half inches, or 
even four, it avails not the poor criminal — lawyer. He cannot 
plead in abatement, or move to quash or bring in a writ of error ; 
and the accused must just stand in the dock and see himself done 
to imprisonment or death by a piece of paper two inches too long 
or one inch too small. Shades of the old criminal lawyers ! How 
Hades must reverberate with their groans as some fiend brings 
this news as an additional torment to their unending miseries. 
If a man kills a man now he hears himself arraigned in a few 

short words : "John Smith did on the day of , 

kill and murder James Thompson." 
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Or "Peter Feruncle did on the night of June 1st, 1916, break 
and enter the dwelling house of Oscar Owner with intent to com- 
mit crime." 

A misdemeanor may be charged along with a felony. But why 
go on — unless it be to commend this wise and sensible act, which 
might well be followed in every civilized country. 



The Supreme Court of the United States in the' case of C. & 
O. Rwy. Co. v. Carnahan, which went up from the Circuit Court 

of Hanover County in our State, has 
Juries of Less than decided that a jury of twelve men is not 
Twelve and Verdicts necessary where the local law permits a 
by More than a Ma- jury of less than that number even in a 
jority of the Jury in proceeding under a Federal statute. The 
Cases in State Court holds that the 7th Amendment to 

Courts under Fed- the Constitution of the U. S. requiring 
eral Statute. the common law number is not binding 

upon the State Courts. Such has been 
the decision of several of the State Courts, but this case is the 
first in which the question has been presented to the Supreme 
Court of the U. S. By a singular coincidence the same question 
came before the Court in Minneapolis & St. L. R. Co. v. Bom- 
bolin in a little different shape and in three other cases all argued 
together and decided on the same day. These cases came from 
Virginia, Kentucky, Oklahoma and Minnesota and involved not 
only the mystic number of twelve, but the right of a state to al- 
low a verdict to be found by a majority of the jury— five-sixths 
in one case, three-fourths in another. The State Statutes were 
held to be valid in every case. The opinion of Chief Justice 
White in the last named case is so clear and convincing upon 
the question of the application of the 7th Amendment that we 
cannot forbear quoting exclusively from it : 

The one question to be decided is therefore reduced to this: 
Did the 7th Amendment apply to the action of the state leg- 
islature and to the conduct of the state court in enforcing 
at the trial the law of the state as to what was necessary to 
constitute a verdict? 

Two propositions as to the operation and effect of the 
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7th Amendment are as conclusively determined as is that 
concerning the nature and character of the jury required by 
that Amendment where applicable, (a) That the first ten 
Amendments, including, of course, the 7th, are not con- 
cerned with state action, and deal only with Federal action. 
We select from a multitude of cases those which we deem 
to be leading : Barron v. Baltimore, 7 Pet. 243, 8 L. ed. 672 ; 
Fox v. Ohio, 5 How. 410, 434, 12 L. ed.'213, 223; Twitchell 
v. Pennsylvania, 7 Wall. 321, 19 L. ed. 223; Brown v. New 
Jersey, 175 U. S. 172, 174, 44 L. ed. 119, 120, 20 Sup. Ct. 
Rep. 77; Twining v. New Jersey, 211 U. S. 78, 93, 53 L. 
ed. 97, 103. And, as a necessary corollary, (b) that the 
7th Amendment applies only to proceedings in courts of the 
United States, and does not in any manner whatever govern 
or regulate trials by jury in state courts, or the standards 
which must be applied concerning the same. Livingston v. 
Moore, 7 Pet. 469, 552. 8 U ed. 751, 781: Supreme Justice 
v. Murray (Supreme Justice v. United States) 9 Wall. 274, 
19 L. ed. 658 ; Edwards v. Elliott, 21 Wall. 532, 22 L. ed. 
487; Walker v. Sauvinet, 92 U. S. 90, 23 L. ed. 678; Pear- 
son v. Yewdall, 95 U. S. 294, 24 L. ed. 436. So completely 
and conclusively have both of these principles been settled, 
so expressly have they been recognized without dissent or 
question almost from the beginning in the accepted interpre- 
tation of the Constitution, in the enactment of laws by Con- 
gress and proceedings in the Federal courts, and by state 
Constitutions and state enactments and proceedings in the 
state courts, that it is true to say that to concede that they 
are open to contention would be to grant that nothing what- 
ever had been settled as to the power of state and Federal 
governments or the authority of state and Federal courts 
and their mode of procedure from the beginning. Doubtless 
it was this view of the contention which led the supreme 
court of Minnesota in this case and the courts of last re- 
sort of the other states in the cases which were argued with 
this to coincide in opinion as to the entire want of founda- 
tion for the proposition relied upon, and in the conclusion 
that to advance it was virtually to attempt to question the 
entire course of judicial ruling and legislative practice, both 
state and national, which had prevailed from the commence- 
ment. And it was, of course, presumably an appreciation of 
the principles so thoroughly settled which caused Congress, 
in the enactment of the employers' liability act, to clearly 
contemplate the existence of a concurrent power and duty of 
both Federal and state courts to administer the rights con- 
ferred by the statute in accordance with the modes of pro- 
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cedure prevailing in such courts. Indeed, it may not be 
doubted that it must have been the same point of view which 
has caused it to come to pass that during the number of 
years which have elapsed since the enactment of the em- 
ployers' liability act and the safety appliance act, and in the 
large number of cases which have been tried in state courts, 
growing out of the rights conferred by those acts, the judg- 
ments in many of such cases having been here reviewed, it 
never entered the mind of anyone to suggest the new and 
strange view concerning the significance and operation of 
the 7th Amendment which was urged in this case and the 
cases which were argued with it. 

Under these circumstances it would be sufficient to leave 
the unsoundness of the proposition to the demonstration to 
result from the application of the previous authoritative rul- 
ings on the subject, and the force of the reasoning inher- 
ently considered upon which they were based, as also upon 
its convincing power so aptly portrayed by the opinions of 
the courts below in this and the other cases which we have 
said were argued along with this. Chesapeake & O. R. Co. 
v. Carnahan, — Va. — , 86 S. E. 863 ; Chesapeake & O. R. 
Co. v. Kelly, 160 Ky. 296, 169 S. W. 736, 161 Ky. 655, 171 
S. W. 185 ; Louisville & N. R. Co. v. Stewart, 163 Ky. 823, 
174 S. W. 744; St. Louis & S. F. R. Co. v. Brown, — Okla. 
— , 144 Pac. 1075. In view, however, of the grave miscon- 
ception of the very fundamentals of our constitutional sys- 
tem of government which is involved in the proposition re- 
lied upon and the arguments seeking to maintain it, and the 
misapplication of the adjudged cases upon which the argu- 
ments rest, while not implying that the question is an open 
one, we nevertheless notice a few of the principal proposi- 
tions relied upon. 

1. It is true, as pointed out in Walker v. New Mexico & 
S. P. R. Co., 165 U. S. 593, 41 L. ed. 837, 17 Sup. Ct. Rep. 
421, 1 Am. Neg. Rep. 768, and in American Pub. Co. v. 
Fisher, 166 U. S. 464, 41 L. ed. 1079, 17 Sup. Ct. Rep. 618, 
that the right to jury trial which the 7th Amendment secures 
is a substantial one in that it exacts a substantial compliance 
with the common-law standard as to what constitutes a jury. 
But this truth has not the slightest tendency to support the 
contention that the substantial right secured extends to, and 
is operative in, a field to which it is not applicable and with 
which it is not concerned. It is also true, as pointed out in 
the cases just cited, that although territorial courts of the 
United States are not constitutional courts, nevertheless, as 
they are courts created by Congress, and exercise jurisdic- 
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tion alone by virtue of power conferred by the law of the 
United States, the provisions of the 7th Amendment are ap- 
plicable in such courts. But this affords no ground for the 
proposition that the amendment is applicable and controlling 
in proceedings in state courts deriving their authority from 
state law, in the teeth of the express and settled doctrine that 
the Amendment does not relate to proceedings in such courts. 

2. The proposition that, as the 7th Amendment is con- 
trolling upon Congress, its provisions must therefore be ap- 
plicable to every right of a Federal character created by Con- 
gress, and regulate the enforcement of such right, but in sub- 
stance creates a confusion by which the true significance of 
the Amendment is obscured. That is, it shuts out of view 
the fact that the limitations of the Amendment are appli- 
cable only to the mode in which power or jurisdiction shall 
be exercised in tribunals of the United States, and therefore 
that its terms have no relation whatever to the enforcement 
of rights in other forums merely because the right enforced 
is one conferred by the law of the United States. And of 
course it is apparent that to apply the constitutional provi- 
sion to a condition to which it is not applicable would be 
not to interpret and enforce the Constitution, but to distort 
and destroy it. 

Indeed, the truth of this view and the profound error in- 
volved in the contention relied upon it aptly shown by the 
further propositions advanced in argument and based upon 
the premise insisted upon. Thus, it is urged that if the lim- 
itation of the Amendment applies to Congress so as to pre- 
vent that body from creating a court and giving it power to 
act free from the restraints of the Amendment, it must also 
apply, unless the substance is to be disregarded and the 
shadow be made controlling, to the power of Congress to 
create a right and leave the power to enforce it in a forum 
to which the constitutional limitation is not applicable. But 
this again enlarges the Amendment by causing it not merely 
to put a limitation upon the power of Congress as to the 
courts, constitutional or otherwise, which it deems fit to 
create, but to engraft upon the power of Congress a limi- 
tation as to every right of every character and nature which 
it may create, or, what is equivalent thereto, to cast upon 
Congress the duty of subjecting every right created by it to 
a limitation that such right shall not be susceptible of being 
enforced in any court whatever, whether created by Con- 
press or not, unless the court enforcing the right becomes 
bound by the restriction which the Amendment establishes. 
Tt is true that the argument does not squarely face the con- 
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tention to which it reduces itself, since it is conceded that 
rights conferred by Congress, as in this case, may be enforced 
in state courts ; but it is said this can only be provided such 
courts, in enforcing the Federal right, are to be treated as 
Federal courts, and be subjected pro hac vice to the limita- 
tions of the 7th Amendment. And, of course, if this prin- 
ciple were well founded, the converse would also be the case, 
and both Federal and state courts would, by fluctuating hy- 
bridization, be bereft of all real, independent existence. That 
is to say, whether they should be considered as state or as 
Federal courts would from day to day depend not upon the 
character and source of the authority with which they were 
endowed by the government creating them, but upon the 
mere subject-matter of the controversy which they were con- 
sidering. 

But here again the error of the proposition is completely 
demonstrated by previous adjudications. Martin v. Hunter, 
1 Wheat. 304, 330, 4 L. ed. 97, 103 ; Houston v. Moore, 5 
Wheat. 1, 27, 28, 5 L. ed. 19, 25 ; Ex parte McNiel, 13 Wall. 
236, 243, 20 L, ed. 624, 626; Claflin v. Houseman, 93 U. S. 
130, 23 L. ed. 833; Robertson v. Baldwin, 165 U. S. 275, 41 
L. ed. 715, 17 Sup. Ct. Rep. 326; Second Employers' Lia- 
bility Cases (Mondou v. New York, N. H. & H. R. Co.) 223 
U. S. 1, 55-59, 56 L. ed. 327, 348-350, 38 L. R. A. (N. S.) 
44, 32 Sup. Ct. Rep. 169, 1 N. C. C. A. 875. Moreover, the 
proposition is in conflict with an essential principle upon 
which our dual constitutional system of government rests: 
that is. that lawful rights of the citizens, whether arising from 
a legitimate exercise of state or national power, unless ex- 
cepted by express constitutional limitation or by valid leg- 
islation to that effect, are concurrently subject to be enforced 
in the courts of the state or nation when such rights come 
within the general scope of the jurisdiction conferred upon 
such courts by the authority, state or nation, creating them 
This principle was made the basis of the first Federal iudi- 
ciary act, and has prevailed in theory and practice ever since 
as to rights of every character, whether derived from con- 
stitutional grant or legislative enactment, state or national. 
In fact, this theory and practice is but an expression of the 
principles underlying the Constitution, and which cause the 
governments and courts of both the nation and the several 
states not to be strange or foreign to each other in the broad 
sense of that word, but to be all courts of a common countrv, 
all within the orbit of their lawful authority being charged 
with the duty to safeguard and enforce the right of everv 
citizen without reference to the particular exercise of gov- 
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ernmental power from which the right may have arisen, if 
only the authority to enforce such right comes generally 
within the scope of the jurisdiction conferred by the govern- 
ment creating them. And it is a forgetfulness of this truth 
which doubtless led to the suggestion made in the argument 
that the ruling in Second Employer's Liability Cases (Mon- 
dou v. New York, N. H. & H. R. Co.) 223 U. S. 1, 56 L, 
ed. 327, 38 L. R. A. (N. S.) 44, 32 Sup. Ct. Rep. 169, 1 N. 
C. C. A. 875, had overthrown the ancient and settled land- 
marks and had caused state courts to become courts of the 
United States, exercising a jurisdiction conferred by Con- 
gress, whenever the duty was cast upon them to enforce a 
Federal right. It is true in the Mondou Case it was held that 
where the general jurisdiction conferred by the state law 
upon a state court embraced otherwise causes of action 
created by an act of Congress, it would be a violation of duty 
under the Constitution for the court to refuse to enforce 
the right arising from the law of the United States because 
of conceptions of impolicy or want of wisdom on the part 
of Congress in having called into play its lawful powers. 
But that ruling in no sense implied that the duty which was 
declared to exist on the part of the state court depended upon 
the conception that, for the purpose of enforcing the right, 
the state court was to be treated as a Federal court, deriving 
its authority not from the state creating it, but from the 
United States. On the contrary, the principle upon which 
the Mondou Case rested, while not questioning the diverse 
governmental sources from which state and national courts 
drew their authority, recognized the unity of the govern- 
ments, national and state, and the common fealty of all 
courts, both state and national, to both state and national 
Constitutions, and the duty resting upon them, when it was 
within the scope of their authority, to protect and enforce 
rights lawfully created, without reference to the particular 
government from whose exercise of lawful power the right 
arose. 
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